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Introduction:

This document sets out the process used by Cheshire East Council when an
application is received by Cheshire East Council to formally close/discontinue rights
to use a highway under Section 116 of the Highways Act 1980. Public highways are
protected by law and exist in perpetuity.

This policy replaces all previous procedures and/or criteria that may have been used
and applied for the stopping up of highways. Therefore, any closure of the highway
needs a formal process which needs to be followed in the final Order being made
called the “stopping up of a highway”.

Cheshire East Council is the highway authority for all roads in the Borough and has a
responsibility to keep all highways safe and accessible for everyone to use (Section
130 Highways Act 1980).

Throughout this document any reference to ‘highway’ refers to those roads that are
accessible to the public, including the footways that are adjacent to some roads. Any
application to stop up a public right of way (footpath, bridleway, restricted byway or
byway open to all traffic) is dealt with by the Rights of Way Team and under different
powers and legislation.

The term ‘stopping up of a highway’ is a process that has the power to stop certain
rights of the public to use a road or way and are therefore no longer applicable to
users of that highway. This practice has been carried out many times and has been
going on for centuries.

It should be noted here that any application to stop up a highway is by no means a
certain outcome. The final decision lies entirely with the Magistrates that listen to the
presentation and could therefore be thrown out right at the last submission.
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Process Obijectives:

e To ensure that the Council has a clear policy, process and criteria laid out for
evaluating any requests from whatever source to extinguish some or all of the
rights over a highway.

e To ensure that the Council’s policy is clear to both elected Members and the
public and is effectively communicated to all concerned in the process.

e To ensure that the Council’s policy is applied fairly and consistently in
accordance with all relevant legislation.

e To help serve as a reference document on all highway stopping up matters.

Ownership of the highway:

Once the highway is stopped up in its entirety without the reservation of certain rights
to continue, then the control of the land where the highway will revert to the freehold
or leasehold owner of the subsoil.

It is important to recognise and understand that land ownership is a totally different
issue to stopping up. The two are not linked in any way. The subsoil over which a
public highway runs is often not owned by the Council as the Highways Authority.

To establish who is the legal owner requires a search through the Land Registry. If
the removal of highway rights is successful and the owner of the subsoil is
discovered using the presumption that the owner is the neighbouring property

It should be noted here that the surface of the highway is within the control of the
highway authority and although historically this may be just the top two spade
depths. In reality it translates enough of the ground for the highway authority to
maintain the highway to the standard of the traffic to which intends to use it.
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Relevant Legislation:

Public highways are usually stopped up for 2 reasons:
1. To allow development to take place.
2. When the highway is no longer required for the authority’s use.

Development stopping up applications are dealt with by using Section 247 of the
Town and Country Planning Act 1990.

Highways of no use to the authority will be dealt with under Section 116 of the
Highways Act 1980.

Other applications of the highway closure affecting footpaths, bridleways etc. are
dealt with by either Sections 117, 118 or indeed 119 of the Highways Act 1980.

Recovery of fees and associated costs:

When an application is made to stop up a piece of highway under Section 116, it
should be noted that Cheshire East Council operate a full cost recovery. This means
that the applicant is required to pay all costs that the Council endure to see that the
application is successful from the initial approach through to the final confirmation in
the Magistrates Court.

The fees that Cheshire East Council charge for stopping up of highways under
Section 116 Highways Act 1980 are non-refundable deposit. It should be noted that
the deposit fee is reviewed annually and applies even if the application fails to meet
all the necessary requirements or indeed does not get as far as the Magistrates
Court.

Final fee:

This fee is unknown at the outset as it depends on how much time has been spent
by the Council and the Legal Team in preparing the necessary paperwork. If it gets
to the Magistrates Court, then the fee payable will be an accumulation of all the time
spent by the Council Highways Team, all Legal Costs and the Magistrates Court
fees. The final fee is then worked out by adding all costs and subtracting the deposit
and this is then recharged to the applicant.
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It should be noted that any objections received during the consultation will only the
delay the process and may well push up costs whilst negotiation takes place to
minimise these objections. It is therefore considered to be in the applicant interests
to try and ensure that as far as reasonably practicable, that any likely objections are
addressed prior to the submission of any forthcoming application. When there are
outstanding objections, it is common practice for the Council to not make an
application to the Magistrates until these outstanding objections are overcome
although even at the late stage during the hearing in the Court it is possible an
objection could be made and would be heard by the Magistrates prior to any final
decision being made.

If any application is made to the Court whilst an outstanding objection is lodged, the
fees are very likely to rise steeply and could be in the region of £4,500 plus.

Stopping Up Process:

All applicants who apply for a stopping up procedure are advised that prior to making
any Order it is essential to note the following:

» Any disputes concerning anything to do with the land in question have been
properly resolved.

» Any matters relating to the land, for example, engineering requirements such as a
visibility splay are sorted out.

> Appropriate written consent has been granted from the relevant landowner, as
well as any other owners whose land may be affected by such an application.

» Consideration must be given to other highways that the application relates to in
order to ensure connectivity is there for highways of a lesser status. An example
of this would be leaving a bridleway terminating half-way along a highway with no
legal exit would not be favourable.

To assist with the above, and to identify at an early stage whether the proposal is
likely to succeed, all applicants must undertake written consultation with the
Prescribed Bodies and Statutory Undertakers (see Appendix 2), before submitting an
application.

Consultation with the local Councillors is done by the Highways Officer and it is
advised that these comments are taken on board to seek out their views to the
proposed application. The most important pre-consultation done by the Highways
Officer is with the local Town and/or Parish Council because if they object the
application cannot go ahead.
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All letters sent out by the applicants which would include all responses to the sent
letters and any letters which try to resolve any objections sent or received by the
applicants, need to be attached and returned with the application form in Appendix 4.

It should be noted that when a highway is stopped up, that any private rights of
access that exist will be automatically retained. This is to ensure a right of access to
the appropriate property.

The stopping up process in detail:

1.

When an application is received to stop a piece of highway, this pack is sent
out to the applicant along with all Statutory Undertaker plans showing
approximately where services are in the area.

When the pack is returned, the relevant Highways Officer who deals with
applications under Section 116 of the Highways Act 1980 (“the Highways
Officer”) is to check that all the appropriate paperwork is filled in and the

cheque for payment is enclosed.

The Highways Officer will arrange a meeting with the Highways
Commissioning Manager to have a discussion, and to ascertain whether the
land is “unnecessary” (surplus to requirements) as required by Section 116 of
the Highways Act 1980.

The Highways Officer to visit the site and will take photographs, note anything
that may be relevant, such as the presence of any services or obstructions.

The Highways Officer will contact the Recharge Team to arrange a code to be
set up on the case.

The Highways Officer will apply for an ODR (Officer Decision Record) to
proceed with the process of stopping up an area of highway.

The Highways Officer will ascertain the land ownership details for the land
that is the subject of the application.

The Highways Officer will write to all adjacent landowners to seek their views
on the proposed stopping up and will include the plan which will identify the
area being considered to be stopped up.



Cheshire E@

Council %

9. The Highways Officer will write a letter to include a plan and send to the
appropriate Parish/Town Council to seek their views. If it is decided there is
no support for the proposal, then the process cannot go forward to any further
stage.

10. The Highways Officer will write to all relevant Local Members to inform them
of the proposal in order to seek their comments.

11.The Highways Officer will undertake Internal consultations which will include:
Public Rights of Way, Assets (Floor 2 Delamere House), Traffic, Permit Team,
Flood Risk Team, Land Charges, Strategic Highways and Planning.

12.0nce all paperwork has been correctly received from the applicant, the
Highways Officer will contact Legal Services for their input. This work includes
the preparation of site notices and adverts to be placed in the local paper and
the London Gazette.

13. The Highways Officer will contact all Statutory Undertakers to confirm that
they are satisfied with the proposed closure of the section of highway that is
the subject of the application.

14.When Legal Services have prepared the site notices, the Highways Officer will
arrange for the appropriate Streetworks Officer for either the North or the
South, to fix notices on site and to request that the chosen officer monitors the
notices once a week. The Streetworks Officer will then need to inform the
Highways Officer of the date the notices were first put up, take photos of the
notices once placed on site and make aware that their presence will be
required at the Magistrates Hearing.

15. Whilst the period of objections is taking place, the Highways Officer makes
regular contact with Legal Services to see if anyone has been in touch to
object to the application. If affirmative, the Highways Officer starts a dialogue
to try and overcome the objection.

16. The Hearing at the Magistrates Court is arranged by Legal Services. Once
the date is known, the Highways Officer will contact the applicant and the
Local Ward member to see if they want to attend, although their attendance is
not compulsory. The date of the Hearing should also be sent to the Parish
Council whose area it is in, together with the Statutory Undertakers in case
they would like to attend and give oral and written evidence.

17.0nce the hearing is over and if the Magistrates have made an Order for the
stopping up of the piece of highway, then a copy of the made Order will be
sent out to Public Rights of Way, Assets Department (if Council land), County
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Archives, Land Charges and the owner of the adjacent land to the area being
stopped up.

18.The applicant or any person who is entitled to be heard by the Magistrates
court can appeal to the crown court against the decision of the Magistrates

court.

19. The Highways Officer will contact Legal Services to request an overall cost
for their time so that the total bill can be prepared and final fee, if applicable,
sent by the Recharge Team to the applicant.

APPENDIX 1

Notes to help fill in the application forms

Section 1

Section 2

Section 3

Section 4

Complete name and address details of the interested body.

(a) Complete with name of the highway to be stopped up.

(b) Give the name/s of the parishes affected by the proposals.

(c) Confirm that the length of highway which is the subject of this
application is free from obstruction, as well as being able to be used by
the public. It should be noted that any obstruction or interference of the
highway may make it impossible to proceed with this application.

Please complete with an explanation as to why the section of public
highway is “unnecessary” for public use. It must be noted that it is not
sufficient to just state that the highway is unnecessary.

Confirm what your interest is in the land over which the highway runs.
An example being that you are the landowner or prospective
purchaser.

If you are not the landowner, please include written consent from the
current owner that this person/body agree to the proposals to stop up
the highway

It should be noted here that it is highly unlikely that the Authority will seek to
stop up a section of public highway if it restricts access to another property,
and if anyone with an interest in that property has not given appropriate
formal consent to the proposals.
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Please enclose a plan that is at a recognised scale with the appropriate scale
written on the plan so that distances can be measured using a standard scale rule.

The plan accompanying the application should not be of a scale smaller than
1:1250 and if not clear enough the Highways Officer will return to the applicant.

It should be noted that if the Town or Parish Council in whose area the application

lies objects to the proposed stopping up, then the Magistrates cannot give their
consent to the Order.

When all paperwork is complete, please send to:
The Assets Team, Floor 6: Cheshire East Highways
Delamere House, Delamere Street
Crewe, Cheshire. CW1 2LL

Email: highwayextents@cheshireeasthighways.org
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Below is a list of all known statutory undertakers that must be contacted to
ask if they have no objections to the proposed stopping up of highway.
Cheshire East Borough Council cannot be held responsible for any errors
contained within this list as it has been put together to the best of our

knowledge.

Name

Email

Post

Airband Community
Internet Ltd

accounts@airband.co.uk

105 Point Way, Droitwich,
Worcestershire, WR9 OLW

British Telecom

Streetworksareal@openreach.co.uk

Cadent Gas Ltd

Box.nwcmac.streetworks@cadentgas.com

Colt

plantenquiries@catelecomuk.com

Digital Infrastructure

aleatherbarrow@digitalinfra.co.uk

EE Ltd

ee@streetworksolutions.co.uk

The Barn, Ruskins Farm
Offices, Langham Lane,
Boxted, Essex, CO4 5HZ

Electricity North West Ltd
(NORWEB)

electricityfpn@enwl.co.uk

ESP Electricity

Josephine.jeffreys@espug.com

Bluebird House, Mole
Business Park,
Leatherhead, Surrey,
KT22 7BA

Freedom Fibre Ltd

lucy.webster@freedomfibre.com

Fulcrum Pipelines Ltd

centralnrswa@fulcrum.co.uk

Gas Transportation Co Ltd

inv-nrswa@gtc-uk.co.uk

Synergy House, Woolpit
Business Park, Woolpit,
Bury St Edmunds, Suffolk,
IP30 9UP

Last Mile Electricity Ltd

streetworks@Ilastmile-uk.com

LightSpeed Network Ltd

hello@lightspeed.co.uk
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Lumen Technologies

plantenquiries@instalcom.co.uk

Mobile Broadband
Network Ltd

mbnl.plant.enquiries@turntown.com

6™ Floor, Thames Tower,
Station Road, Reading,
Berks, RG1 1LX

National Grid Electricity

nged.streetworksmid@nationalgrid.co.uk

Netomnia Ltd

paul.lowe@netomnia.com

Unit H, The Courtyard,
Tewkesbury Business
Park, Tewkesbury, Gloucs,
GL20 8GD

Network Rail

highwayconsentsww@networkrail.co.uk

PO Box 4145,
Manchester, M60 7WZ

Scottish Power

streetworks-ew-
mia@spenergynetworks.co.uk

10%™ Floor, Scottish Power
House, 320 St Vincent
Street, Glasgow, G2 5AD

Sky

nrswa@sky.uk

United Utilities Water PLC

uuswcfpn@uuplc.co.uk

Windermere House,
Lingley Mere Business
Park, Warrington, WA5
3LP

Virgin Media

gpmp-vmfpnenquiries@virginmedia.co.uk

Unit 6, Mayfair Business
Park, Broad Lane,
Bradford, BD4 8PW

Vodafone Group

utilitiescentre@vodafone.com

Vodafone Streetworks,
The Connection,
Newbury, Berks, RG14
2FN

VX Fiber Ltd

streetworks-uk@vxfiber.com

Zzoomm PLC

finance@zzoomm.com
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APPENDIX 3

FORM FOR REQUESTING OF THE STOPPING UP OF PUBLIC HIGHWAY

SECTION 116 OF THE HIGHWAYS ACT 1980

IMPORTANT NOTICE

No authority for the stopping up of a highway is given until a Magistrates’
Court order has been made and come into effect. Any preliminary obstruction
of, or interference with, the highway concerned may not only be an offence,
but may make it impossible to proceed with the application.

1.

Name and Address of Applicant or Agent

N A oo
POS Al AQAIE S S ..
............................................................... Postcode: .....cooieiiiiin.

Telephone NO: ...
Email address: ..o

Particulars of the Highway to be stopped up

Name of highWay: ... e
PariSh Of: .
Maximum length of section to be stopped up in metres: ...........................
Maximum width of section to be stopped up in metres: ...................ollll

Description of length to be stopped up by reference to terminal points on plan
to accompany this form:
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(f) Is the existing route freely available to the public? If NO, please give reasons:

3. Reasons why the Highway is considered to be un-necessary for the
public to use

4, Ownership particulars

a) Yourinterest in the land over which the section of public highway passes:

b) If you are not the freehold owner of the land over which the section of the

public highway passes, please tick to confirm that written consent |:| from the
owner is enclosed.

c) Does the section of highway proposed to be stopped up form part of the sole
or principle means of access to property?
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d) If the section of highway proposed to be stopped up does form part of the
sole or principle means of access to property, please tick to confirm that

written consent from anyone with an interest in that property is enclosed. |:|

4, THIS FORM MUST BE ACCOMPANIED BY:

a) A plan made to a readily recognisable scale not less than 1:1250 with the full
length and width of highway to be stopped up edged in red. |:|

b) A cheque made payable to ‘Cheshire East Council’ (please see paragraph
about costs on page 3).

Please tick all boxes to confirm the required documents are enclosed

FORMAL DECLARATION

| (the applicant/agent) [Please delete as appropriate]
apply for the stopping up of part of the highway described in 2(a) above.

| (the applicant/agent) [Please delete as appropriate]
understand that no authority for the stopping up of a public highway is given until an
order is made by a Magistrate.

| (the applicant/agent) [Please delete as appropriate]
agree to pay the full charges for processing the stopping up.

| (the applicant/agent) [Please delete as appropriate]
declare that to the best of my knowledge and belief all the particulars given are true
and accurate.



